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What is the Conduct of Financial Institutions
(COFI) Bill and what does it aim to achieve?
1.

The aim of the Financial Sector Conduct Authority (the
FSCA) is that COFI will create a ‘robust regulatory
framework that promotes fair customer treatment’. When
COFI is fully promulgated it will regulate the way in which
financial institutions conduct themselves and provide a
new legal framework, which will inter alia:
a) strengthen consumer protection by making
Treating Customers Fairly (TCF) principles law;
b) provide more flexibility and better tools to the
Regulators of the financial services industry,
including the FSCA;
c) give legal effect to transformation.
COFI will also mean significant consequential changes to
other legislation, including the Pension Funds Act.

2.

The provisions of COFI are high level and principles based
– the details will be provided via the Conduct Standards
that will be issued by the FSCA. It is likely that under COFI
different Conduct Standards will be issued for different
types of retirement funds.

3.

It is important to realise that a financial institution will have
to have a license for each financial activity falling under
COFI that it provides to its customers. Schedule 1 to COFI
lists the activities of a financial institution that will require
licensing. Penalties for conducting a financial activity that
falls within the ambit of COFI without a license are severe
– up to R15 million fine or 5 years’ imprisonment, or both.

4.

TCF principles are fundamental to COFI. Organisations,
including retirement funds, will have to ensure that they
have governance arrangements in place which will ensure
that TCF principles are embedded throughout the
organisation and achieve the required outcomes.

5. A financial institution is required to have a
transformation plan in place which must include the
achievement of tangible targets. The FSCA will have
the power to police and enforce the organisation’s
compliance with this part of the legislation.
6. It is understood that National Treasury is aiming to have
the COFI Bill passed by Parliament early in 2021,
although it is likely there will be a 3 year transition
period after the effective date of the COFI Act. It will
take some time for the FSCA to have a licensing
framework in place and to publish Conduct Standards.
General Application to Retirement Funds

1. A retirement fund must be licensed under COFI for the
activity of providing benefits to its members. However,
a retirement fund is still required to be registered by the
FSCA.
2. The trustees in their capacity as governing body must
ensure that the fund has arrangements in place to give
effect to what is required under COFI. The governing
body must ensure inter alia that it promotes fair
treatment of fund members (its customers for TCF
purposes), makes responsible and ethical financial
decisions which support the integrity of financial
markets, avoids, or appropriately manages conflicts of
interest and gives effect to its transformation policy. In
relation to the promotion of TCF principles, the fund
must inter alia:
a)

b)
c)

ensure that its benefit structure is appropriate for
the profile of its membership and that its benefits
match the members’ expectations;
communicate with members in clear, plain, and
unambiguous language;
ensure there are no unreasonable barriers when
members claim their benefit on retirement or
withdrawal from service or when a member lodges
a complaint.

3. The participating employer in a retirement fund will now
be supervised by the FSCA but only in relation to the
employer’s compliance with Section 13A of the
Pension Funds Act.
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4. Public Sector funds such as the Government Employees
Pension Fund will now have to be licensed under the
Pension Funds Act and under COFI and the same principles
and requirements will apply.
5. A central fund for unclaimed benefits will be established.
The new central unclaimed benefits fund will be regulated
under the Pension Funds Act and will be governed by a
board comprising 6 trustees, all of whom will be appointed
by the FSCA. The following aspects related to the operation
of such a fund are not clear:
a)

b)

Will existing funds established by administrators to
house unclaimed benefits be required to transfer
their assets to the central fund and close their
business?
The proposed legislation stipulates that an
unclaimed benefit may not be reduced – how then
will administration and tracing fees be provided for?

It is important that the operation of the central fund is
transparent and that there are no ambiguities in the
legislation.
6. COFI introduces the concept of a ‘commercially sponsored
fund’ which means any type of retirement fund established
by a ‘commercial sponsor’. An employer or a union is not
regarded as a commercial sponsor - only a licensed
financial institution may be a commercial sponsor. A
commercially sponsored fund can be any type of retirement
fund established by a financial institution that provides
retirement products or services to its members so a
retirement annuity fund or a preservation fund can be a
commercially sponsored fund.
It is possible that where the commercial sponsor is a large
insurer, such an organisation would prefer the fund to make
use of its own investment vehicles and reinsurance
arrangements, which could limit the options available to
members. However, a smaller administrator would also be
regarded as a commercial sponsor and could offer a fund
with an open architecture structure, where the client could
select the investment vehicle and reassurance arrangement
most appropriate for its membership profile. It should be
noted that the above is speculative, since the legislation
around commercially sponsored funds, together with the
rest of COFI has not yet been finalised.
Implications for the Trustees and Principal Officer

1.

The trustees themselves are not required to be licensed.
However, in terms of the Financial Sector Regulation Act,
each trustee is a ‘key person’. As such, the trustees must
meet the ‘fit and proper’ requirements as defined under
COFI and must also ensure that each member of the board
has the necessary skills, knowledge, and expertise to
effectively manage the fund. If a trustee is removed from the
board due to his or her failure to satisfy the fit and proper

requirements, the FSCA can appoint a replacement. The
FSCA can also appoint an independent person to the
board if it is in the interest of the fund or its members to
do so.
2.

The Principal Officer and the deputy Principal Officer, if
applicable are also regarded as key persons and the ‘fit
and proper’ requirements will apply to the Principal
Officer and the deputy Principal Officer. The FSCA will
be able to monitor the Principal Officer’s compliance with
COFI and to suspend or remove the Principal Officer
from office.

3.

The ‘fit and proper requirements’ for both the trustees
and the Principal Officer are likely to be regulated by a
Conduct Standard.
Significant proposed changes to the Pension
Funds Act

1.

Certain definitions will be revised or added as follows:

a)

The name of the Act will change to the Retirement
Funds Act.

b)

A definition of ‘retirement fund’ will be added which
will encompass all funds regulated under the current
Pension Funds Act. Each type of retirement fund will
be separately defined, but the wording of these
definitions will describe what the different funds
actually do.

c)

A definition of ‘Occupational Fund’ will be added – this
means the type of fund in which a principal employer
and its subsidiaries or associated employers
participate, currently known in the industry as a
‘stand-alone’ fund.

d)

A definition of ‘Umbrella Fund’ will be introduced – it
appears that it will apply only to those umbrella funds
known as ‘Type A’ umbrella funds i.e umbrella funds
which operate in terms of special rules which apply
to an individual participating employer.

e)

A definition of ‘sub-fund’ will also be introduced. The
sub-fund is a section of the umbrella fund in which a
particular employer participates. The general rules of
the umbrella fund must be amended to provide that
the asset, liabilities, rights, and obligations of each
sub-fund must be separately maintained. No crosssubsidisation between the sub-funds will be
permitted – for example, a surplus in one sub-fund
cannot be used to fund another sub-fund which is
underfunded. However, it is not clear whether a
separate bank account will have to be maintained for
each sub- fund. It is likely the FSCA will issue a
Conduct Standard to provide clarity and regulate the
manner in which the sub-fund must operate.
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2. The following changes to Section 37C of the Pension
Funds Act are proposed:
a)

Where a fund has successfully traced a dependant,
the benefit must be paid to the dependant within two
months of the fund tracing the dependant. However,
it is not clear if the two- month period only applies to
the payment period and it is also unclear if this
requirement applies regardless of whether the fund
has identified and traced all potential dependants
and nominees.

b)

If a pensioner receiving an in-fund living annuity or
life annuity dies in the guaranteed period, the
balance of his or her benefit must be paid to the
nominees. If there are no nominees, it must be paid
into the estate of the member. If there is no
inventory, then the benefit must be paid to the
Guardian’s Fund or unclaimed benefit fund –
presumably, the central unclaimed benefit fund. This
provision is problematic as there have always been
problems with paying amounts to the Guardian’s
Fund as the benefits are often difficult to trace and it
is not yet clear how the central unclaimed benefit
fund will operate.

c)

COFI has specified the age at which minor
dependants and minor nominees must be paid the
balance of such benefit where they are being paid in
instalments. This is the age of majority or any other
age agreed between the fund and the beneficiary,
but it must not exceed 21 years of age. This raises
questions about what will happens to benefits
payable from beneficiary funds or retirement funds
in instalments to beneficiaries suffering from a lifelong disability.

3. Certain changes to Section 37D of the Pension Funds Act
are also proposed:
a)

The wording of the Section will be revised so that
deductions which are permissible in terms of Section
37D may take place when the member leaves the
service of the employer, instead of when the member
ceases to be a member of the fund. Therefore, a
deduction permissible in terms of Section 37D could
be made from the benefit of a paid-up member.

b)

Interim maintenance orders may be enforced by a
fund. Arrear maintenance may be paid by the fund as
a lump sum, but future maintenance payment must
be made in instalments, either monthly or annually.

c)

The pension interest which may be payable to a nonmember spouse may be reduced by a member’s
direct or guaranteed housing loan if the housing loan
was granted before the divorce order. However, if a
fund is aware that a divorce action is pending, it may
not grant a housing loan to a member without the
consent of the non-member spouse.

It is important to note that the provisions of COFI
may not be implemented in exactly the same way as
indicated in this communication.
The authorities are still in the process of considering
comment from the industry which could lead to
changes.
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